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Declaration
1) K. K. Wagh College of Agriculture, Nashik is established and run by K. K. Wagh

2)

Education Society, Nashik. A petition was filed in the Hon'ble Bombay High
Court Bench at Aurangabad on behalf of K. K. Wagh Education Society as to
whether the Right to Information Act 2005 is applicable to unaided educational
institutions or not. The Hon'ble High Court Bench Aurangabad has allowed
petition on dt. 09/07/2009.

As per said order K.K. Wagh Education Societif is not public authority
under section 2(h) of Right to Information Act 2005 and Hon'ble High Court also
clearly stated that as K.K. Wagh Education Society is not public authority, hence

Right to Information act is not applicable to it.

The Hon'ble State Information Commissioner, State Information Commission
Bench at Nashik also on 25/06/2019 clearly stated that “Karmaveer Kakasaheb
Wagh Education Society is not a public authority as per Section 2 (h) of Right to
Information Act 2005, so Right to Information Act should not apply to unaided

institutions.”
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IN THE HIGH COURT OF JUDICATURE OF BOMBAY
BENCH AT AURANGABAD

WRIT PETITION NO.4264 OF 2008

Karmaveer Kakasaheb Wagh Education

Society, Amrutdham, Panchwati, Nashik

Through its Secretary,

Devram S/o.Shankar Shinde,

Age-74 years, Occu-Service,

R/o.Amrutdham, Panchwati, Nashik,

District Nashik. PETITIONER

VERSUS

1. The Assistant Charity Commissioner
Kharwanda Park, Nashik,
District Nashik.

2. Vilas Sahebrao Gadakh,
At and Post : Sukane,

Tq.Niphad. District : Nashik.

3. The State of Maharashtra, RESPONDENTS

Mr.V.D.Hon, advocate for petitioners.
Mr.K.B.Chaudhary, for respondent no.l and 3
Respondent no.2 absent evenr though duly served.

(CORAM : A.V.POTDAR, J.)

DATE : 09/07/2009



ORAL JUDGMENT :

1. By the present writ petition under Article 227 r.w. 226 of The
Constitution of India, the petitioner has challenged the order passed
in Appeal No0.2007/RMA/APL/CR/1258, passed by The State
Information Commissioner, Aurangabad bench at Aurangabad, dated
16/06/2008, by which the appeal was partly allowed and directions
were given to the Public Relation and Information Officer of the first
respondent to furnish the information to the appellant therein, who
is respondent no.2 in the present writ petition within the period of 7
days. Also directions were given to the petitioners to appoint Public

Information Officer within the period of 7 days.

9. Rule.

3 Rule made returnable forthwith. By consent of the parties,

writ petition is heard at the stage ol admission itself.

4. In brief, the facts gave rise to file the present writ petition can
be summarized as the petitioner is registered under the provisions of
Bombay Public Trust Act, 1950 and also registered under the
Societies Registration Act. The second respondent preferred an
application under the provisions of Right to Information Act to the
Secretary of the petitioner seeking the information from the petitioner
trust. Reply was given by the petitioner after receipt of this
application and it was informed that as there was no General Body

Meeting, therefore the copy of the proceedings of the alleged General



Body Meeting can not be supplied. Second respondent has
challenged this communication dated 29/08/2006 before the
Assistant Charity Commissioner, first respondent in this writ
petition.  After hearing the parties, the claim of the second
respondent was dismissed/denied by the first respondent. It appears
that and as alleged to harass the petitioner, again 2" respondent filed
fresh application of the similar nature. This application was replied
by the petitioner that the provisions of Right to Information Act are
not attracted as the petitioner is not covered or financed by the
Government and coming within the provisions of Section 2(h) of Right
to Information Act. Again the 2" respondent filed appeal no.11/2007
before the Assistant Charity Commissioner challenging the
communication of the petitioner dated 26/09/2006. It further
appears that the Assistant Charity Commissioner after hearing the
parties, came to the conclusion that as the 2" respondent has not
mentioned the purpose for which the information is sought, therefore
rejected the application of the 2" respondent. 2" respondent has
challenged this order by filing an appeal u/s.19 of the Right to
Information Act before the State Information Commissioner, bench at
Aurangabad. The State Information Commissioner has passed the
order dated 16/06/2008, the impugned order under the present writ

petition.

B Heard advocate for applicant petitioner, followed by the
arguments of learned AGP for respondent no.l1 and 3. Respondent

no.2 who has applied under the Right to Information Act is absent



even though duly served. Considering the submissions across the
bar the only point for consideration is whether the provisions under
the Right to Information Act are applicable to the petitioner

institution or not. In support of the submissions of petitioner,

reliance is placed upon the reported judgment in_2009(3) Mh.L.J.

365 in the matter of Dr.Panjabrao Deshmukh Urban Co-operative

Bank Ltd., Amravati versus State Information Commissioner,

Vidarbha Region Nagpur and others. It is observed in para no.12

and 13 of the said cited judgment that Right to Information Act is not
applicable to the institutions, who are not public authority within the
meaning of section 2(h) of the Right to Information Act. It is not
under dispute that the petitioner is a trust registered under the
provisions of the Bombay Public Trust Act as well as also registered
under the provisions of Maharashtra Co-operative Societies Act.
There is nothing on record to show that the petitioner is a public
authority within the meaning of section 2(h) of The Right to
Information Act. If the petitioner is not a public authority within the
meaning of section 2(h) of The Right to Information Act, then the
provisions under the Right to Information Act are not applicable to
the petitioner institution. Once this legal proposition is clear that the
provisions under the Right to Information Act are not attracted and
applicable to the petitioner institution, then the order passed by the
State Information Commissioner vide order dated 16/06/2008 is the
order passed under the provisions of the Right to Information Act
under the assumption that the provisions of Right to Information Act

are applicable to the petitioner institution. Once it is held that the

|



provisions under Right to Information Act are not applicable to the
institution of the petitioner, then the order passed by the State
Information Commissioner is nullity in the eye of Law and if it is so,
then the order dated 16/06/2008, the impugned order under this
writ petition is required to be quashed and set aside and accordingly

it is quashed and set aside.

6. Rule thus made absolute as indicated above, and writ petition

stands disposed of with no order as to costs.
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towards the fees recoverable from backward class étudents‘ or other mstrumentatl Nl W
provided by the apprOpnate Govemment and the: Hon@ble High Court held that t
trust is not controlled in stnct sense of the term, pubhc trust is not run by the
Government either directly or indirectly and it’s management and affairs are controlled
by the trustees. No doubt public trust are subject or regulatory measures to be found in
the Bombay Public Trust Act. But that does not mean that eiter the Charity

Commissioner or the appropriate Government controls tis public trust by virtue of the

fact that such public trust is registered under the Bombay Public Trust Act and
regulatory provisions are made applicable and hence the Parliament has deliberately
used the word “Substantially finance” with a view to exclude such institutions which

are financed directly or indirectly with a small or little contribution of funds by the

appropriate Government.
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Public Trust is subject to regulatory measures found in the Bombay Public v
Trust Act. But that does not mean that either the Charity Commissioner or appropriate
Government controls Public Trust. For the above reasons, I am of the opinion that the
none of the petitioners are covered by the definition of Public Authority within the
meaning of section-3 {h} of the Right to Information Act, Jo0u.
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Marathi to English Translation copy

State Information Commission, Bench at Nashik

(Pinacle Mall, 4" Floor, Near Trimbak Naka, Singal, Old Agra Road,
Nashik- 422 002)
Appeal filed under Section 19(3) of the Right to Information Act, 2005

Second Appeal No. 3045/2014/Nashik

1.  Shri. Dipak Ramdas Mogal : Appellant
At.Post, Kothure,
Tal. Niphad, Dist. Nashik

V/s
1. Secretary : Respondent
K.K.Wagh Education Society, Panchavati,
Tal.- Dist. Nashik-03.

2. Chairman
K.K.Wagh Education Society, Panchavati,
Tal.- Dist. Nashik-03.

Order passed dated- 25/06/2019

The appellant has filed a Second Appeal before the State
Information Commission, dated 11/08/2017. Appellant was present in it
during the hearing has on 25/06/2019. Public Information Officer & First
Appellant Officer were absent.

The appellant has stated in the second Appeal application that the
Public Information Officer has not yet provided the Information pursuant
to his information application did. 19/06/2017. Hence I had to file the
present second appeal.

During the hearing, when perusing the available documents related
to the second appeal. It was seen that the appellant filed information
application dated 19/6/2017, in the period from 2005 to 2017, information
ht ding th lete detail , add d
was sought regarding the complete details (name, address ?rnRA?\?g%ﬁ\trED BY ME

Shr ha Kulthe
8.5.LLL.B,LL.M,D.LPR.
ADVOCATE N
R.No :- Mah/1704/200




details) of the Public Information Officer working in the K.K.Wagh
Education Society as well the first Appellate Officer. Accordingly,
Secretary, K.K.Wagh Education Society, Panchavati informed the
appellant that through letter dated 10/7/2017 that on behalf of karmaveer
Kakasaheb Education Society, a petition was filed in the Hon. High Court
Bench at Aurangabad. The petition was filed regarding whether the Right
to Information Act, 2005 is applicable to unaided education institution. In
the said petition on 9/7/2009, the Hon. High Court, Aurangabad Bench has
given the final verdict. In the said result, K.K.Wagh Education Society,
Panchavati is not a Public Authority as per section 2(h) of the Right to
information Act, 2005 and K.K.Wagh Education Society, Panchavati is not
Public Authority as per section 2 (h) Right to Information Act, 2005
applicable to K.K.Wagh Education Society, Panchavati, it will not be
appropriate to provide information as per application under Right to
information Act. Thereafter the appellant filed the first appeal on
17/7/2017. Then the appellant has provided the information on 10/7/2017
again provided by letter dtd. 2/8/2017.

During the hearing, it appears that, taking into consideration the
arguments and documents submitted to the commission, as per the
information application dated 19/6/2017 of the appellant as mentioned
above, the secretary, K.K.Wagh Education Society, Panchavati was not
provided the information, as Right to Information Act, 2005 was not
applicable.

Also, regarding the information sought by the appellant in
connection with his information application, it is mentioned that the
Nagpur Bench of High Court in this regard in petition No. 5132/2008
dated 20/08/2009 order as follows:-

Public Trust is not run by the Government either directly or indirectly
and its management and affairs are controlled by the trustees. The
reimbursement made by such Govt. under their respective scheme is for the
students and not for the petitioners towards the fees recoverable from backward
class students or other instrumentation provided by the appropriate
Government and the Honble High Court held that the trust is not controlled in

strict sense of the term, public trust is not run by the Governmen{[_ e&‘f&eﬁ §’ﬁi€f’éD BY ME
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or indirectly and it's management and affairs are controlled by the trustees. No
doubt public trust are subject or regulatory measures to be found in the Bombay
Public Trust Act. But that does not mean that either the Charity Commissioner
or the appropriate Government controls tis public trust by virtue of the fact that
such public trust is registered under the Bombay Public Trust Act and
regulatory provisions are made applicable and hence the Parliament has
deliberately used the word "Substantially finance" with a view to exclude such
institutions which are financed directly or indirectly with a small or little
contribution of funds by the appropriate Government.

Public Trust is subject to regulatory measures found in the Bombay
Public Trust Act. But that does not mean that either the Charity Commissioner
or appropriate Government controls Public Trust. For the above reasons, I am
of the opinion that the none of the petitioners are covered by the definition of
Public Authority within the meaning of section-2 {h} of the Right to Information

Act, 004

It is mentioned in this regard that out of total 33 schools/ colleges in
Karmveer Kakasaheb Wagh Education Society, Panchavati 03 School/
colleges receive subsidy for teachers salary from the Government. Apart
from this no subsidy/grant is received from the government for the
institute or for other schools. Accordingly, as per section 2 (J) (g) of the
Right to Information Act, 2005. Karmveer Kakasaheb Wagh Education
Society, Nashik does not fit in the definition of “Public Authority’’ as the
said institution does not receive substantial grant / funding from the
Government. Accordingly, it is mandatory to provide information to the
institution, school/ colleges, if information is requested about the
institution and unaided school/college.

While perusing the information application of the appellant, the
appellant had sought the information regarding full details of Public
information officer and first appellate officer in K.K.Wagh Education
Society, Panchavati, Nashik.

From this, Karmveer Kakasaheb Wagh Education Society, Nashik
was established under the Bombay Public Trusts Act, 1950, as the said

Institution/ college does not receive a large amount of SUbsli'ﬁ'Am AieD BY ME

dba Kulthe
Shr%.S.L,LL.B.LL.M,D.I P.R.
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Government, it is not a Public Authority as per section 2(h) of the Right to
information Act, 2005. Hence Right to information Act, 2005 is not
applicable to unaided institutions / colleges. Therefore, the appellant is not
intended to give information by the concerned Trust/ Institution under this
Act. Therefore, there is no merit in the present appeal.

So, the commission is passing the following order in this matter:

Order

Second Appeal No. 3045/2017 /Nashik is being disposed of.

Sd/-
(K.L. Bishnoi)
State information Commissioner,
Bench Nashik.

No. RaMaAa-Nashik/ Second Appeal No. 3045/2017/Nashik/O.-3197, dtd. 25/7/2019
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